Hull on Estate and Succession Planning Podcast #20
Claims against the Estate

Suzana Popovic-Montag: Hi, and welcome to Hull on Estate and Succession Planning.
Y ou are listening to Episode #20 of our podcast on Tuesday, August 8", 2006.

Welcome to Hull on Estate and Succession Planning, a series of podcasts hosted by

lan Hull and Suzana Popovic-Montag, that will provide information and insights into
estate planning in Canada, from the offices of Hull Estate Mediation in Toronto, Ontario,
Canada. Herearelan and Suzana.

lan Hull: Hi, Suzana.
Suzana Popovic-Montag: Hi there, lan.

lan Hull: 1 was thinking that what we could talk about today was sort of awrap up
session of the causes of estate litigation. We' ve certainly tried to highlight what could be
the signals for atrain wreck coming down the pipes, so to speak, for an estate litigation
matter arising after your death. We' ve talked about, | think you even got us up to the 10
most frequent causes. And in our last podcast, we focused on some specifics regarding
claims against the estate through Family Law entitlement, dependent relief claims and the
like. Why don’t we wrap up this aspect of the analysis by talking alittle bit about what
are, | guess, alegalistic term, but a breach of contract.

Suzana Popovic-Montag: lan, you can make a claim for breach of contract or for
guantum mer uit against an estate if you’ ve provided work or services to the deceased
while that person was actually alive.

lan Hull: So if the deceased promised to pay you a certain amount of money for your
services, but never did, you could make a claim for what we call breach of contract.

Suzana Popovic-Montag: And that’s even if no specific amount of money has been
agreed upon. You can still make, you know, what we call aquantum meruit claim, which
isaclam for a reasonable amount for your work and services.

lan Hull: So before we come to some examples of this, | aways remind my clients you
can a'so make a claim for breach of contract against the estate, if the deceased ssimply
promised you money.

Suzana Popovic-Montag: For whatever reason, | guess, just money that’s supposed to be
paid on his or her death, you know, one of those typical breach of contract claims that
youwould see in norma commercial matters.

lan Hull: And these cases are so difficult to identify because often in a situation where

the child may or may not know that the parent has entered into some sort of assurances or
contracts. Y ou know, thisisn’t just the typical situation where someone might enter into
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along-term contract for your satellite dish. Thisis asituation where you might have
promised the gardener alittle more than just being paid the amount of their services but
they' Il actually come back and claim that your Mom or Dad promised that he could have
theriding lawnmower, plus, oh, by the way, the adjoining property.

[laughter]
Suzana Popovic-Montag: Let’sdream large.

lan Hull: That’sright, because | think, and certainly | just had a client the other day
where we met with, and you know, they were very alarmed by these kinds of claims but
when push came to shove on this, they honestly believed their parents had a great
independent life, and they weren’t sure of what kind of obligations they had entered into.

Suzana Popovic-Montag: And that’s where all the evidential considerations really play a
big part in these types of claims. To establish thiskind of, you know, the quantum meruit
claim for instance, or even the breach of contract, or a contract that is not a written one,
but averbal one. Very, very difficult in some cases to actually establish those kinds of
clams.

lan Hull: Inthe courts, at least, we are comforted and | tell my clients that the quantum
meruit claim is the work and services claim. | mean it’sa situation where, back in the
1940’ s, there was a famous British case where actually a gentleman, a gardener, who |
know you are familiar with, came to work for a nice elderly person and performed
services for many years on the promise to pay. The elderly person didn’t have money
from acash flow standpoint, to pay and the promise was, don’t worry, you'll be looked
after under the Will. Low and behold, the person dies and the person is not looked after
under the Will. And then, in that situation, judges are not going to, and in that case, the
judge didn’t, simply let this person, who had acted to his detriment, sort of be punished
and not receive what he felt that he should receive. The difficulty in those cases, though,
aretwo-fold: oneis, asyou say, the evidentiary one, the question of what the courts will
say istypical, look give me some supporting evidence. We call it corroborative evidence,
give me something more than just a handshake or a promise to pay. Show me alittle bit
more. And thenthe courts will, second of all, say o.k., fine, if there was, if | believe you,
that there was an obligation to pay, then let’s talk about how much you are going to be
paid and quantify it and particularize it. And again, that will come back to what’ s her
hourly wage and what’ s a reasonable hourly wage. And | note with children anyway, the
courts are not anxious to pay out wages to children who provide work and services for
their parents. It's sort of, that’ stheir ot in life, they have to do that because it is a parent,
but I’'m not saying they won't, but it’ s difficult. So these kinds of promises can really
create big problems.

Alright, so the other area where it seems that there are, | guess, ghosts to use the analogy,
that come out of the woodwork, iswhat we call constructive trusts.
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Suzana Popovic-Montag: And with a constructive trust situation, it will arise when you
can claim that the deceased was holding assets in trust for you and that, you know, one
half of the estate should be distributed to you, notwithstanding the provisions of your
Will.

lan Hull: So this concept is known as a constructive trust claim.

Suzana Popovic-Montag: And it’s been popular, Ian, as you know, among common-law
couples who aren’'t entitled under our laws anyways to make equalization claims under
provincia family laws.

lan Hull: So we talked about in our previous podcast how you calculate the family law
entitlements and what they mean, but what the courts did, and this started in the early
1970'sin Canadawith the Supreme Court of Canada decisions. Murdoch and Murdoch
was afamous one, and Rathwell was another famous decision. Where the court was
struggling with the fact that common-law spouses were spending marriage-like
relationships with individuals, long-term rel ationships and when the individual died and
didn’t leave them in the Will, they were left out with nothing. So the court said, that’s
not going to happen, the courts may take the view if acouple lives together for along
period of time and jointly accumulate the assets.

Suzana Popovic-Montag: And those assets, you know, the court may say should actually
be equally split between the parties, regardless of which partner actually brought them
into their relationship.

lan Hull: And again, | know you and | met with a client just recently whereit wasafarm
property and was a commortlaw relationship. Therewasn’t even | would call malice, or
anything on the part of the spouse who died. Hewasin hisearly 50'sand wasn't, | guess
no one is expected, to die but he wasn’t expected to die, hadn’t got, as many people do,
not got hislife in order and so there was almost estate chaos because what happened was
he was common-law, he had done a Will when he was in his 20’ s that gave everything to
his brother and on the face of it legally the common-law spouse was out. And she was
looking at having to leave the farm, which of course had to be maintained everyday and
thelike. And but for the ability to make a constructive trust claim, she would have been
in very serious trouble.

Suzana Popovic-Montag: And it’sin those exact kinds of situations, lan, where we as
lawyers are looking for creative ways to be able to help clients, and, you know, we are
thinking outside the box, outside the parameters of the Will and we are looking at things
just like we talked about, you know, breach of contract, constructive trust, is there, you
know, a support claim in the circumstances and, you know, if they're married, of course,
there’ s a bunch of Family Law Act claims that they could possibly pursue.

lan Hull: So, in summary, it seemsto methat it’s amost, and while the 10 frequent

causes that you' ve identified are not always present in every case that we see, it’s aimost
2 or 3 of them exist. | mean, in the case where that poor woman had really had areal
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financial mess, or an estate plan mess, that was a question where the estate plan wasn't
current. And that was also a question where the, quite frankly, both of them, because she
quickly realized that her estate planning advice was inadequate, the inadequacy of the
estate planning advice was there, and the reluctance to seek advice was there. Just to give
you the sort of examples of where these causes cometo life when you' re dealing with
this. So, | mean, | guesswhile you can’t plan for everything, you certainly can try to
reduce the risks of litigation and by identifying some of these causes, you go along way
to resolving that problem.

Suzana Popovic-Montag: | agree, lan, | mean identification or sort of expeding these
things, it's when you’ ve got the heads-up, that you can sort of see that train wreck
coming, to use your analogy again.

lan Hull: For sure. Well | think in the next in these couple of podcasts we'll turn to

really just sort of areview of the legal process, not just the Ontario perspective, but a
typical legal process that one can anticipate and, quite frankly, some of the costs
associated with it, because, you know, | think it can’t hurt to know alittle bit about what
could happen, because dthough after listening to these causes, | have hopefully got my
estate plan organized to deflect any estate litigation. Either you get unlucky and one of
the problems does creep in and you just simply couldn’t plan for it, or if you arein the
process of going down that route of alegal dispute, it can’t hurt to know alittle bit about
what the processis about and its costs.

Suzana Popovic-Montag: Well, thanks very much, lan.

You' ve been listening to Hull on Estate and Succession Planning with lan Hull and
Suzana Popovic-Montag. The podcast you have been listening to has been provided as
an information service. Itisasummary of current legal issuesin estates and estate
planning. Itisnot legal advice and you are reminded to always talk with a legal
professional regarding your specific circumstances.

To listen to other Hull On podcasts, or to leave a question or comment, please visit our
website at www.hull estatemediation.com

Our theme music is Up Tempo 14 by Gary and is courtesy of the Podsafe Music Network.
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